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To the President and Members of the

GENERAL COURT OF THE EUROPEAN UNION

APPLICATION

FOR ANNULMENT

pursuant to Article 263 of the 
Treaty on the Functioning of the European Union

On behalf of:

1. STICHTING GREENPEACE NEDERLAND,

a foundation possessing legal personality under Dutch law,

domiciled in Amsterdam, The Netherlands;

2. PESTICIDE ACTION NETWORK EUROPE,
a company possessing legal personality under Belgian law,

domiciled in Brussels, Belgium,

Applicants,

who are in accordance with Article 44(3) of the Rules of Procedure of the European Communities of 2 May 1991, as amended (Rules of Procedure),  represented in this case by Bondine Kloostra, Attorney at law, member of the Amsterdam Bar (Annex 1), having her office at Van den Biesen Boesveld Advocaten, at Rhijnspoorplein 22, Amsterdam, The Netherlands (postal address: Rhijnspoorplein 22, 1018 TX, Amsterdam, The Netherlands); the Applicants in accordance with Article 44(2) of the Rules of Procedure expressly agree that documents may be served on them at the aforementioned address of Ms Kloostra’ s office and to her office by telefax (+31 20 5682925) or electronic mail (bondinekloostra@vandenbiesenboesveld.nl),

v.

COMMISSION OF THE EUROPEAN UNION,

Rue de la loi 200, B-1049 Brussels, Belgium,

Defendant,

in the matter of:

Decision of the Commission of the European Union (Commission) of 1 March 2011 (SANCO/E3/PP/sf, Ares(2011)223668). By this Decision (the contested measure) a request for internal review of the Applicants has been declared inadmissible. A copy of the contested measure is hereby submitted (Annex 2).

In accordance with Article 44(5) of the Rules of Procedure the required proof of existence in law for Greenpeace Netherlands and PAN Europe as legal persons are included in this application (Annex 3 and Annex 4), as well as the proof of the authority granted to the Applicants’ lawyer (Annex 5 and Annex 6).
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1. Certificate of registration as attorney at law at the Amsterdam Bar Association of Ms Kloostra;
2. The Commission’s Decision of 1 March 2011 whereby the applicants’ request for internal review was found inadmissible;

3. The statutes of Greenpeace Netherlands;

4. The statutes of PAN Europe;

5. Authorisation on behalf of Greenpeace Netherlands;

6. Authorisation on behalf of PAN Europe;

7. Commission’s Directive 2010/77/EU of 10 November 2010; 

8. Request for internal review of 20 December 2010;

9. Findings of the Aarhus Convention Compliance Committee of 14 April 2011.

SUMMARY

1. Pesticides in the European Union may be produced with chemical elements that have been placed by the Commission on Annex I of Directive 91/414/EEC. For 39 active substances the 10 years period of inclusion in this list will expire between 31 May 2011 and 31 December 2012. For this reason the Commission received a number of applications of producers of pesticides for the renewal of the placing of these active substances on Annex I of Directive 91/414/EEC. In Commission’s Directive 2010/77/EU the Commission decided on these applications for each of these 39 active substances and granted a prolonged position on the before mentioned Annex until 31 December 2015. One of these substances is Glyphosate, which is widely used in the European Union. 
2. Over the past ten years, many trials and studies have demonstrated that Glyphosate-based products can have adverse impacts on human and animal health (in particular genotoxic effects, carcinogenic and reproductive toxicity, endocrine disruption and neurotoxic effects) and also that therefore a review of the safety for human and animal health of Glyphosate is urgently needed. Greenpeace Netherlands and PAN Europe (the Applicants) commissioned a review of all the relevant recent studies on the effects of Glyphosate. For the other 38 active substances concerned the Applicants have demonstrated that an up to date and reliant analysis of the effects of these substances is missing due to lacking research. Based on the before mentioned review on Glyphosate and the analysis on missing data on the effects of the other 38 active substances the Applicants requested the Commission to review the 39 decisions contained in Directive 2010/77/EU. The Applicants also pointed out that the postponing of the expiry date until 31 December 2015 is not justified in any way nor the prolonging herewith of the regime of Directive 91/414/EEC for these substances. New provisions on pesticides and active substances in Regulation 1107/2009/EC will replace from 14 June 2011 the provisions of Directive 91/414/EEC. This request for internal review was rejected by the Commission on formal grounds. In its decision of 1 March 2011 the Commission stated that the request for internal review could not be accepted, because the Commission is considering Directive 2010/77/EU of as an act of ‘general application’ and not as an administrative act that may, on the basis of Article 10 of Regulation 1367/2006, be subject to a request for internal review from a non-governmental environmental organisation. 
3. In the current Application the Applicants ask the General Court for the annulment of the Decision of the Commission of 1 March 2011 on the ground that Directive 2010/77/EU is not of ‘general application’ as the Commission stated. The Applicants demonstrate that Directive 2010/77/EU contains 39 concrete and individual decisions based on individual application of the producers concerned. Therefore these decisions qualify as administrative acts under Regulation 1367/2006. For this reason the Applicants argue that the Commission was under the obligation to respond to the request for internal review and that the Commission was also under the obligation to reconsider Directive 2010/77/EU instead of rejecting the request on formal grounds. 
4. In case the General Court would consider Directive 2010/77/EU as an act of ‘general application’ as the Commission does, the Applicants demonstrate that the Commission introduces a criterion unknown under the Aarhus Convention that wrongly amounts to a restriction on the right of access to justice under the Aarhus Convention. The Aarhus Convention does not acknowledge the possibility of making an exception to the right of access to justice on the basis of the fact that an act would be ‘of general application’. By explaining and applying the provisions of Regulation 1367/2006 in this way the Commission acts contrary to the Articles 2(2) and 9(3) of the Aarhus Convention. 
5. The exception to the broadly guaranteed right of access to justice under the Aarhus Convention the Commission is referring to is the exception regarding decisions of public bodies acting in a ‘legislative capacity’ as stipulated in Article 2(2) of the Aarhus Convention. Directive 2010/77/EU however constitutes a non-legislative act while it is just prolonging the placing of active substances on Annex I to Directive 91/414/EEC. The Applicants point out the difference that is made in the Treaty on the functioning of the European Union between ‘legislation’ on the one hand and measures of general application which do not constitute legislation on the other hand. 
6. Recently the Court of Justice ruled that community legislation should be interpreted as ‘Convention compliant’ as possible. In terms of the present case this means that the Commission considering Directive 2010/77/EU as a measure of general application did wrongfully and contrary to the Aarhus Convention declare the request for internal review of the Applicants not admissible. The Applicants demonstrate that even if Directive 2010/77 could be – as the Commission stated – considered as an act of general application this may not and cannot in any way lead to the conclusion that it would not be open for internal review under Regulation 1367/2007.
I. BACKGROUND

I.1 Relevant facts
7. Article 4(1) of Directive 91/414/EEC
  of the Council of 15 July 1991 concerning the placing of plant protection products on the market provides that chemical elements may only be used in or as plant protection products if these elements are admitted as ‘active substances’ on Annex I of this Directive. In order to be admitted the active substance must fulfil the conditions laid down in Article 5 of Directive 91/414/EEC, concerning the safety and the protection of human health and the environment. To ensure that the placing on Annex I corresponds with the current scientific and technical insights Article 5(1) provides that an active substance shall be included in Annex I for an initial period not exceeding 10 years. Article 5(5) provides that the inclusion of an active substance in Annex I may on request be renewed once or more times, each time for periods not exceeding 10 years. This Article also provides that such inclusion may be reviewed at any time if there are indications that the criteria referred to in paragraphs 1 and 2 of Article 5, the criteria for the protection of human health and the environment are no longer satisfied. Based on Article 5(5) of Directive 91/414/EEC the Commission adopted Directive 2010/77/EU
 of 10 November 2010 amending Council Directive 91/414/EEC as regards the expiry dates for inclusion in Annex I of certain active substances (Annex 7). 
8. It also follows from Article 5(5) of Directive 91/414/EEC that the prolonging of the placing on Annex I of an active substance shall only be granted for the period necessary to complete a review, where an application has been made for such renewal in sufficient time and not less than two years before the entry is due to lapse, and that this shall be granted for the period necessary to provide the additional information requested by the Commission.
9. Currently 150 active substances are placed on Annex I of Directive 91/414/EEC. For 39 active substances the 10 years period and therewith the inclusion in Annex I will expire between 31 May 2011 and 31 December 2012. By adopting Directive 2010/77/EU the Commission decided on the applications of a number of producers of chemical elements and plant protection products to renew the placing on Annex I of these 39 active substances mentioned before. The Applicants asked the Commission for a copy of all the underlying information concerning the active substance Glyphosate, but did not yet receive any of the requested data. For this reason the Applicants do not know the exact content of the applications for renewal, nor the names of the producers that submitted these applications to the Commission. 
10. From Directive 2010/77/EU it is clear that the Commission found these applications sufficient to decide about all the 39 active substances concerned that their inclusion in Annex I would be renewed until 31 December 2015. It is also clear that these decisions were based on Directive 91/414/EEC that is at the point of being repealed and that these decisions were not preceded by any assessment of the current scientific and technical knowledge about the risks and dangers of the 39 active substances for the human health and the environment nor had been assessed which information is lacking and how many time is needed to complete each of the 39 dossiers necessary to take a final decision on the applications for renewal. 
11. Since 10 years and since the first decisions to include each of these 39 substances in Annex I of Directive 91/414/EEC many new publications have appeared about the adverse effects of these substances on the human health and the environment as set out in the Request for internal review of the Applicants of 20 December 2010.  A copy of the Request for internal review, including the Annexes A, B and C, is attached to this application (Annex 8). Annex A to the Request of internal review shows that essential information about the effects of the 39 active substances is lacking, while the Applicants demonstrated in the Annexes B and C that Glyphosate and Glyphosate-based products may have serious adverse effects on human and animal health and on the environment. This new information needs to be studied before proper decisions about any renewal of the inclusion of these substances on Annex I can be taken and had to be assessed before the Commission could have taken the 39 decisions contained in Directive 2010/77/EU. 
12. Rather than having to provide 39 updated files to the Commission, the Applicants have especially provided new information about the risks of the active substance Glyphosate. This information on one of the 39 active substances serves as an example of the sort of new information which has come available. Over the past 10 years, many trials and studies have demonstrated that Glyphosate-based products can have adverse impacts on human and animal health (in particular genotoxic effects, carcinogenic and reproductive toxicity, endocrine disruption and neurotoxic effects) and that a review of their safety for human and animal health is urgently needed. To give a clear view on all the new information available the Applicants drew up a ‘Review of the scientific peer-reviewed open literature on long-term health effects of Glyphosate’ (Annexes B and C to the Request for internal review of the Applicants). From all this information it is clear that Glyphosate has many risks not known 10 years ago and should in the Applicant’s view therefore no longer be admitted onto the European market and in any event not without a complete and current assessment. This last conclusion applies to all 39 active substances given that all the studies published in the last 10 years, questioning the safety of these substances have not been assessed before allowing the further use of these active substances renewing the inclusion on the list as mentioned before until 31 December 2015. Moreover, the Applicants demonstrated in the Request for internal review that essential information about the risks of these 39 active substances is lacking (Annex A to the Request for internal review). Thus, the Applicants demonstrated that the Commission did in any event not have enough information about all the possible adverse effects of these 39 substances to properly evaluate the risks. As Article 5(5) of Directive 91/414/EEC provides that the inclusion of an active substance in Annex I may be reviewed at any time if there are indications that the criteria referred to in paragraphs 1 and 2 of Article 5 are no longer satisfied, this implies that an automatic renewal for years without a proper assessment is not allowed in case there are serious indications that the active substance concerned may have serious adverse effects on human and animal health and the environment, or in case essential information about the effects of the active substance concerned is lacking. Thus, the Commission should, on the bases of Article 5(1) and (2), have rejected the applications for the renewal of the 39 active substances instead of deciding that the expiry date of the placing of all these substances on Annex I should be postponed until 31 December 2015. 
13. Furthermore a temporary renewal based on Article 5(5) of Directive 91/414/EEC must be necessary for the Commission to decide on the application for the renewal of an inclusion for a new period of 10 years. Furthermore this kind of prolongation can also be justified if the Commission esteems additional data should be submitted by the applicant. The Commission however did not establish any concrete reason why the prolongations would be necessary and why until 31 December 2015. The Applicants stressed in the Request for internal review that the Commission did not in any way justify in its 39 decisions in Directive 2010/77/EU the postponing of the expiry date of these 39 substances for many years. Even regarding active substances which do not, due to new publications or the lack of current and reliable information, need an urgent reassessment Article 5(5) of Directive 91/414/EEC provides that the period of postponing the expiry date has to be necessary. Thus, the period of allowing a temporary renewal based on Article 5(5) of Directive 91/414/EEC of an active substance that needs an urgent reassessing, as in the case of the 39 active substances concerned, needs even more a proper justification that is lacking in Directive 2010/77/EU. 
14. Another relevant fact is the entering into force of Regulation 1107/2009/EC
 of the European Parliament and the Council of 21 October 2009 concerning the placing of plant protection products on the market and repealing Council Directives 79/117/EEC and 91/414/EEC. Both Directive 91/414 and Regulation 1107/2009/EC require a high level of protection of humans and the environment. Moreover, Regulation 1107/2009/EC sets additional, strict, criteria which active substance authorisations have to meet in order to better protect humans and the environment from the potentially harmful effects of these substances. The Regulation will repeal Directive 91/414/EEC from 14 June 2011. The transitional measures in Article 80 of Regulation 1107/2009 provide that Directive 91/414/EEC shall continue to apply, with respect to the procedure and the conditions for approval to active substances ‘for which a decision has been adopted in accordance with Article 6(3) of Directive 91/414/EEC before 14 June 2011’. 
15. The Commission did not adopt in Directive 2010/77/EU any decisions in accordance with Article 6(3) of Directive 91/414/EEC regarding the 39 active substances. The decisions in Directive 2010/77/EU to postpone the expiry dates until 31 December 2015 therefore should have been submitted to the stricter criteria of the new Regulation 1107/2009/EC. For this reason the Applicants demonstrated in their Request for internal review that the Commission decisions in Directive 2010/77/EU and especially the new expiry dates of 31 December 2015 for all the 39 active substances concerned are contrary to Regulation 1107/2009/EC. 
I.2 Proceedings
16. By their letter of 20 December 2010 the Applicants requested the Commission to internally review Directive 2010/77/EU under Article 10 of Regulation 1367/2006/EC
 of the European Parliament and the Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies. 

17. The Request for internal review also contained a request for information about the underlying documents concerning the inclusion of Glyphosate in Annex I of Directive 91/414/EEC and the dossier on Glyphosate that already had been sent to the Commission for the renewal of the authorisations for Glyphosate under the new Regulation 1107/2009/EC. 

18. In short, in their Request for internal review, the Applicants have argued that the Commission has wrongfully automatically extended the authorisation for the 39 substances, without taking into account the new information and findings about the dangers of those substances, including Glyphosate. Furthermore, the Applicants have argued that the Commission did, wrongfully, not apply the strict criteria of the new Regulation 1107/2009 to the decisions taken in Directive 2010/77/EU. The Applicants argued that Directive 2010/77/EU has been adopted in breach of the transitional provisions of Article 80 of Regulation 1107/2009. The Commission herewith enabled that the less stringent criteria of Directive 91/414 continue to apply to the active substances concerned for many years to come.
19. By Decision of 11 March 2011 the Commission replied to the Request for internal review of the Applicants (see Annex 2 attached to this Application). The Commission stated that it considers that the request for internal review cannot be accepted. 
II. LEGAL GROUNDS
II.1 Introduction
20. The Applicants consider the Commission Decision of 1 March 2011, the contested measure, to be incompatible with the Articles 2(g) and 10 of Regulation 1367/2006/EC (Aarhus Regulation) in the light of the Articles 2(2) and 9(3) of the Convention on access to information, public participation in decision-making and access to justice in environmental matters of 25 June 1998
 approved on behalf of the European Community by Council Decision 2005/370/EC of 17 February 2005 (the Aarhus Convention). Therefore the Commission Decision constitutes a violation of the Aarhus Regulation which had to be interpreted in conformity with the Aarhus Convention. 
21. The Applicants will demonstrate that the contested measure is contrary to the Aarhus Regulation on the ground that Directive 2010/77/EU contains 39 administrative acts, concerning 39 individual decisions on 39 individual applications. The Applicants will also demonstrate that Directive 2010/77/EU has not been adopted in a legislative capacity, for which reason access to justice concerning this Directive should be guaranteed in any way. 
22. Before developing further these arguments, the Applicants will comment briefly on the admissibility of the present application.

II.2 The present application is admissible
23. Greenpeace Netherlands is a national environmental organisation which for many years has been conducting campaigns in the Netherlands on the protection of humans and the environment from pollution from various activities and substances. In addition, Greenpeace Netherlands regularly institutes proceedings before courts on decisions which affect the environment. 

24. PAN Europe is an international environmental organisation and has, for many years, campaigned for the reduction and, as far as possible, elimination of the use of chemicals, pesticides and biocides. In this context, PAN Europe regularly brings proceedings before national courts and before the General Court of the European Union.

25. The Applicants thus meet the criteria set out in the Articles 11 and 12 of Regulation 1367/2006/EC and therefore are entitled to institute proceedings before the Court of Justice. Given the last sentence of the contested measure the Commission is also of the opinion that the Applicants are entitled to the lodging of the present proceedings. 
II.3 First ground for annulment

Directive 2010/77/EU contains 39 decisions of individual scope

26. Directive 2010/77/EU was based on individual applications from producers for the renewal of the active substances concerned. These applications though form the basis of Directive 2010/77/EU. For the prolongation of the renewed inclusion in Annex I of each of these 39 active substances an individual application was submitted to the Commission. Therefore, the decisions contained in Directive 2010/77/EU represent first and foremost an individual and concrete response to these individual and concrete applications. This is demonstrated by the fact that without these decisions the admission on the European market of these substances would have expired in the two years to come on diverse dates, depending on the date of the initial inclusion of each of these substances. The individual and concrete character of these decisions is also demonstrated by the fact that the Commission decided to respond positively to all the applications concerned, but could have decided to reject the applications for renewal for one of each of these substances or to assess the renewals requested not for all 39 substances until 31 December 2015, but for divers periods of time. Furthermore these individual decisions do not create any normative standards; these decisions just make clear on which active substances the regime of Directive 91/414/EEC may continue to apply for a concrete period of time which has to be necessary the completion of the applications concerned, i.e. until 31 December 2015. 
27. Thus, the decisions contained in Directive 2010/77/EU fall within the definition of an administrative act as described in Article 2(g) of Regulation 1367/2006/EC. It derives from the foregoing that the Request for internal review of the Applicants met the criteria of Article 10(1) of Regulation 1367/2006. The above demonstrates that the Commission thus wrongfully stated that the request for internal review of the Applicants could not be accepted. 
28. In considering that the request for internal review ‘cannot be accepted’ the Commission therefore violated the Articles 2 and 10 of Regulation 1367/2006/EC. 
II.4 Second ground for annulment

The Commission did not act in a legislative capacity
29. Regarding the character of Directive 2010/77/EU the Commission stated in the contested measure: 

“Directive 2010/77/EU is based on Council Directive 91/414/EEC concerning the placing of plant protection products on the market and is addressed to the Member States. It lays down provisions based on Article 5(5) of that Directive which provides that the inclusion of an active substance can be renewed upon request, provided an application is made at the latest two years before the inclusion period is due to lapse and that the renewal shall be granted for a period necessary to provide required information. Such provisions must be applied by Member States to all operators in the area of plant protection products containing the substances concerned. Therefore, Directive 2010/77/EU must be regarded as an act of general application addressed to Member States and to be applied to all operators. Therefore, it cannot be considered an administrative act within the meaning of Art. 2(1)g of Regulation (EC) No 1367/2006.” (contested measure, page 2). 
30. With the foregoing consideration the Commission introduces a new and under the Aarhus Convention unknown criterion that amounts to a restriction on the right of access to justice under the Aarhus Convention. The Aarhus Convention does not acknowledge the possibility to make an exception to the right of access to justice on the basis of the fact that an act would be ‘of general application’. By explaining the provisions of the Aarhus Regulation in this way the Commission acts contrary to the Article 2(2) and 9(3) of the Aarhus Convention. 
31. The only exception on the broadly guaranteed right of access to justice under the Aarhus Convention is the exception regarding decisions of public bodies acting in a ‘legislative capacity’ as described in Article 2(2) of the Aarhus Convention.  In the light of the broad access to justice that is being provided by the Aarhus Convention any exception, and therefore also this exception, to that right must be strictly interpreted. The reasons for this exception are explained in the Aarhus Convention Implementation Guide, which stipulates as follows:

“This is due to the fundamentally different character of decision-making (…) in a legislative capacity, where elected representatives are more directly accountable to the public through the election process (…)” (Implementation Guide
, English version, page 34).
32. The Aarhus Convention and the secondary legislation of the European Union to implement the Aarhus Convention are intended to provide broad access to justice. This is in accordance with the opinion of the Aarhus Convention’s Compliance Committee of the United Nations, which considers the Aarhus Convention to have a broad application (see, for example, the case concerning a complaint against Belgium, case ACCC/2005/11; ECE/MP.PP/C.1/2006/4/Add.2, 28 July 2006, paragraph 40, available at http://doku.cac.at/case_law_accc.pdf ).
33. In its Findings of 14 April 2011, the Compliance Committee concluded, on a complaint from amongst others the non-governmental organisation Client Earth, EEB and Greenpeace International, that the institutions of the European Union and the Court of Justice start from a too narrow interpretation of article 9(3) of the Aarhus Convention when it comes to the right of non-governmental organisations to get access to justice. A copy of these Findings of the Compliance Committee is attached hereto as Annex 9. 
34. This principle of a broad interpretation of the Aarhus Convention, and in particular of Article 9(3), is also relevant when handling requests for internal review within the meaning of Article 10 of Regulation 1367/2006/EC. Article 10 is expressly meant to implement the right of access to justice guaranteed under Article 9(3) of the Aarhus Convention. This is demonstrated by the following recitals of the preamble to Regulation 1367/2006/EC:
“18. Article 9(3) of the Aarhus Convention provides for access to judicial or other review procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of law relating to the environment. Provisions on access to justice should be consistent with the Treaty. It is appropriate in this context that this Regulation addresses only acts and omissions by public authorities.

 19. 
To ensure adequate and effective remedies, including those available before the Court of Justice of the European Communities under the relevant provisions of the Treaty, it is appropriate that the Community institution or body which issued the act be challenged or, in the case of an alleged administrative omission, that the Community institution or body which omitted to act be given the opportunity to reconsider its former decision, or, in the case of an omission, to act.”
35. This interpretation of Article 9(3) of the Aarhus Convention had led to the adoption of  Article 10 of Regulation 1367/2006/EC allowing non-governmental organisations to submit requests for internal review. In view of the foregoing, the Applicants point out that Article 9(3) of the Aarhus Convention uses the general terms ‘acts and omissions’ and does not prohibit the right of access to justice to ‘acts of general application’ not qualifying as legislation under Article 2(2) of the Aarhus Convention. It derives from the above that this limitation of the right of access to justice as applied by the Commission in the contested measure does not follow from Article 9(3) of the Aarhus Convention and is contrary to the provision laid down in this Article. 
36. Moreover, with the entry into force of the Treaty of Lisbon a distinction of this kind has been introduced in the Treaty on the Functioning of the European Union between ‘legislation’ on the one hand and measures of general application which do not constitute legislation, on the other. Article 289 of the Treaty on the Functioning of the European Union states:

“The ordinary legislative procedure shall consist in the joint adoption by the European Parliament and the Council of a regulation, directive or decision on a proposal from the Commission.”
Article 290 of the Treaty on the Functioning of the European Union provides that the legislation of Article 289 may delegate power to the Commission to produces acts of general application which supplement or amend this legislation. These acts of the Commission do not qualify as legislation:  

“A legislative act may delegate to the Commission the power to adopt non-legislative acts of general application to supplement or amend certain non-essential elements of the legislative act.”
37. These provisions demonstrate that there exists a fundamental difference between legislation on the one hand and acts of general application, not being legislation, on the other hand and that this difference is recognised under European primary legislation. It demonstrates that the interpretation of the Commission in the contested measure, apparently considering acts of general application as falling under the exception of Article 2(2) of the Aarhus Convention concerning acting of institutions in a legislative capacity, is not only contrary to the aim and structure of the Aarhus Convention but is also not in accordance with the internal law of the European Union. 
38. Thus, the Applicants are of the opinion that the wording of Regulation 1367/2006/EC and in particular the wording of Article 2(1)g must be interpreted in accordance with the Articles 2(2) and 9(3) of the Aarhus Convention. In this regard, the Court of Justice recently ruled that, whenever possible, courts should interpret rules on access to justice to the fullest extent possible in accordance with the Aarhus Convention. The Court ruled as follows:

“It is, however, for the referring court to interpret, to the fullest extent possible, the procedural rules relating to the conditions to be met in order to bring administrative or judicial proceedings, in accordance with the objectives of Article 9(3) of that convention and the objective of effective judicial protection of the rights conferred by European Union law, in order to enable an environmental protection organisation, such as the Lesoochranárske zoskupenie, to challenge before a court a decision taken following administrative proceedings liable to be contrary to European Union environmental law.” (Judgment of the Court of Justice of 8 March 2011, C-240/09, Lesoochranárske zoskupenie VLK v Slovakia, declaratory judgment).

39. This case-law demonstrates that Articles 2 and 10 of Regulation 1367/2006/EC should be interpreted as ‘Convention compliant’ as possible. In terms of the present case this means that the Commission considering Directive 2010/77/EU as a measure of general application did wrongfully and not in conformity with the Aarhus Convention declare the Request for internal review of the Applicants not admissible. 
III. THE ORDER SOUGHT

For the reasons outlined above the Applicants respectfully request the General Court to:
I. declare the Commission’s Decision of 1 March 2011 (Ares(2011)223668) contrary to Regulation 1367/2006/EC;

II. annul the Commission’s Decision of 1 March 2011 (Ares(2011)223668);

III. instruct the Commission to assess the substance of the Request for internal review of 20 December 2010, within a period of time determined by the Court;

IV. order the Commission to pay the costs of the proceedings.
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